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defendant, a decree, describing the section as along the route of what 
was designated in the bill as the "old Thompson road" from the mid- 
dle of the creek to the public road along a traveled route as indi- 
cated upon a map filed, with a deposition, was sufficient to enable 
any one going on the ground and making inquiry to determine the 
location and the easement; that being all that is required. 

[Ed. Note. — For other cases, see Easements, Cent. Dig. § 148; Dec. 
Dig. § 61 (12); Pleading, Cent. Dig. § 1323.* 4 Va.-W. Va. Enc. Dig. 
867.] 

4. Easements (§ 7 (3)*)— Way— Prescription— Claim of Kight— 
Complainant in a bill to enjoin the obstruction of a way, showing that 
the way was a well-known and easily designated route that had been 
in continuous use as a private right of way by himself and others 
without any objection for more than 20 years, and that it was a nec- 
essary convenience as an outlet to a public road, showed such a use 
as would indicate to the owners of the servient estate that he was 
exercising it under a claim of right; such use for more than 20 years 
establishing the bona fides of the claim of right and requiring the 
owner to rebut it by showing permission, license, or objections, to 
such use. 

[Ed. Note. — For other cases, see Easements, Cent. Dig. §§ 17, 27, 
33; Dec. Dig. § 7 (3).* 4 Va.-W. Va. Enc. Dig. 857.] 

5. Easements (§ 8 (4)*)— Way— Prescription — "Exclusive."— To 
constitute an exclusive use of a way it is not required that the claim- 
ant be the only one using it, but "exclusive" means that the use is 
a proprietary use and not a use by the public generally. 

[Ed. Note. — For other cases, see Easements, Cent. Dig. '§§ 27-33; 
Dec. Dig. § 8 (4).* 4 Va.-W. Va. Enc. Dig. 855. 

For other definitions, see Words and Phrases, First and Second 
Series, Exclusive.] 

Appeal from Circuit Court, Wythe County. 

Bill for injunction by J. M. tjpdyke against Patton Muncy. 
Decree for complainant, perpetuating an injunction, and defend- 
ant appeals. Amended and affirmed. 

Williams & Williams, of Wytheville, for appellant. 

W. B. Kegley, of Wytheville, and A. R. Porterfield, of Bland, 
for appellee. 



HUNTER-SMITH CO., Inc., v. GIBSON et al. 

Sept. li, 1916. 

[89 S. E. 886.] 

Landlord and Tenant (§ 168 (2)*)— Injury to Premises— Action for 
Damages— Negligence of Tenant. — A tenant on the street floor of 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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defendants' three-story building under a lease agreeing that the water 
pipes and connections were in good condition, and by which it agreed 
to keep the pipes in good condition, and who had exclusive control 
of a stopcock in the basement and another in one of its stores, and 
who left its store on a freezing night without cutting off the water 
from the entire building, was negligent in failing to take any pre- 
caution against the freezing and bursting of pipes, and hence could 
not recover from the landlord, for damages from the freezing and 
bursting of a pipe on the third floor. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. 
§§ 642, 643, 661, 662; Dec. Dig. § 128 (2).* 9 Va.-W. Va. Enc. Dig. 
166.] 

Error to Law and Chancery Court of City of Roanoke. 

Action by Hunter-Smith Company, Incorporated, against one 
Gibson and others. Verdict for plaintiff set aside, demurrer to 
evidence sustained, and judgment for defendants, and plaintiff 
brings error. Affirmed. 

Kime, Fox & McNulty, of Roanoke, for plaintiff in error. 
C. B. & H. M. Moomaw, and Hoge, Williams & Darnall, all of 
Roanoke, for defendants in error. 



VIRGINIA & S. W. RY. CO', v. SKINNER. 
Sept. 11, 1916. 
[89 S. E. 887.] 

1. Railroads (§ 327 (8)*) — Crossing Accident — Contributory Negli- 
gence — Evidence. — There is no evidence to go to the jury on the 
freedom from contributory negligence of the driver of an automobile 
which, almost immediately after it got on a railroad track, though it 
did not stall, was struck by an engine, notwithstanding his testimony 
that when 5 feet from the track he looked and saw no engine; he 
having had a clear and unobstructed view over a straight track for 
900 feet in the direction from which the engine came. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1051; Dec. 
Dig. § 327 (8).* 4 Va.-W. Va. Enc. Dig. 135.] 

2. Railroads (§ 327 (8)*) — Crossing Accident — Contributory Neg- 
ligence. — One in an automobile struck by an engine which could have 
been seen from near the crossing was guilty of contributory negli- 
gence, having looked only when he was 100 yards therefrom. 

[Ed. Note. — For other cases, see Railroads, Cent, Dig. § 1051; 
Dec. Dig. § 327 (8).* 4 Va.-W. Va. Enc. Dig. 137.}- 

3. Negligence (§ 92*) — Contributory Negligence — Passenger in Au- 
tomobile. — Relative to contributory negligence, a passenger in an au- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



